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22nd Meeting, 2015 (Session 4)

 
Wednesday 16 September 2015

 
The Committee will meet at 9.30 am in the Mary Fairfax Somerville Room (CR2).
 
1. Decision on taking business in private: The Committee will decide whether to

take item 4 in private.
 
2. Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill: The Committee will

take evidence on the Bill from—
 

Claire McDermott, Bill Team Manager (NVPS/Tobacco), Craig White,
Divisional Clinical Lead (Duty of Candour/Wilful Neglect), and Dan Curran,
Bill Policy Manager (Duty of Candour/Wilful Neglect), Scottish
Government.
 

3. Higher Education Governance (Scotland) Bill: The  Committee  will  take
evidence on the Bill from—

 
Alastair Sim, Director, Universities Scotland;
 
Prof. Anton Muscatelli, Principal and Vice-Chancellor, University of
Glasgow;
 
Garry Coutts, Chair of Court, University of the Highlands and Islands;
 

and then from—
 

Stephen White, Strategic Policy Lead – Funding, Governance and Student
Support,  Laura  Duffy,  Higher  Education  Governance  and  Funding  Team
Leader, and Kerry Twyman, Finance Business Partner, Education, Lifelong
Learning, Fair Work, Scottish Government.
 

4. Proposed changes to the Standing Orders: The Committee will consider a
paper by the Clerk in relation to changes to the Standing Orders as a
consequence of the introduction of the Scottish Rate of Income Tax.
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Finance Committee 
 

22nd Meeting, 2015 (Session 4), Wednesday 16 September 2015 
 

Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill: Scrutiny of 
Financial Memorandum 

 
Purpose 
 
1. The purpose of this paper is to highlight some of the themes identified in 
written submissions received in response to the Committee’s call for evidence on 
the Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill’s Financial 
Memorandum (FM). 

2. The Committee received thirteen responses to its call for evidence, of which 
six came from local authorities. Four responses were received from health boards 
and NHS-related bodies whilst a further two responses came from the Royal 
College of General Practitioners Scotland (RCGPS) and the Scottish Public 
Services Ombudsman (SPSO). The Royal Environmental Health Institute of 
Scotland submitted a nil response. Hard copies of all responses are attached, 
along with a copy of the FM (page 21 of the Explanatory Notes). 

3. An additional note from Healthcare Improvement Scotland (HIS) which 
expands on a specific point in its submission is also attached. 

The Financial Memorandum 

4. The FM states that the Bill is divided into three parts covering distinct policy 
areas— 

 Part 1: Tobacco, Nicotine Vapour Products (NVPs) and Smoking;  

o Minimum age of 18 for the sale of NVPs,  

o Prohibition of sales of NVPs from vending machines, 

o The purchase of NVPs on behalf of an under 18 (“proxy purchase”), 

o Mandatory registration for the sale of NVPs, 

o Banning certain forms of domestic advertising and promotion of 
NVPs, 

o An age verification policy for sales of tobacco products and NVPs, 

o Banning unauthorised sales of tobacco and NVPs by under 18s, 

o A smoke-free perimeter around buildings on NHS hospital sites, 

 Part 2: Organisational Duty of Candour; and 

 Part 3: Offence of Ill Treatment and Wilful Neglect 

5. The majority of responses received related to Part 1 of the Bill whilst HIS, the 
RCGPS and the SPSO commented on potential costs arising from Part 2. The 
RCGPS also expressed “concern” with regard to Part 3. 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/89934.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/90765.aspx
http://www.scottish.parliament.uk/S4_Bills/Health%20Tobacco%20Nicotine%20etc.%20and%20Care%20Scotland%20Bill/b73s4-introd-en.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/General%20Documents/HIS_additional_information.pdf
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6. Table 17 of the FM summarises the total estimated costs of the Bill and is 
reproduced below. 

 Year 1 Year 2 Year 3 

Part 1 £1.48m - £2.01m* £1m - £1.5m £1m - £1.5m 

Part 2 £863,000 £595,560 £555,965 

Part 3 £265,000 - £288,000 £265,000 - £288,000 £265,000 - £288,000 

Total £2.6m - £3.2m £1.9m - £2.4m £1.8m - £2.4m 

*Scottish Government officials have confirmed that this should read £2.01 million rather than £20.1 million as stated in the 
FM. 

Part 1: Tobacco, Nicotine Vapour Products and Smoking 

Smoking in hospital grounds 
7. The FM states that ongoing costs associated with Part 1 are expected to fall 
primarily on local authorities as the enforcement agency. Short-term costs are 
expected for the NHS whilst the Government is expected to incur one-off costs 
associated with awareness-raising. 

8. Estimated one-off costs of around £47,000 are expected to fall on the 
Government in relation to communications and awareness-raising for all proposals 
regarding the sale and advertising of tobacco and NVPs. This will include sending 
hard copy information packs to retailers and updating websites. The FM states that 
“this is subject to a fairly high degree of certainty” as it is based on costs for a 
similar recent exercise concerning the requirement to charge for carrier bags. 

9. The Bill would make it an offence to smoke within a designated no-smoking 
area around buildings in NHS hospital grounds. The area will be immediately 
outside of buildings on hospital sites and bounded by a perimeter of a specified 
distance (to be determined in regulations). Outside of the designated zone, NHS 
boards would have the discretion to continue operating a no-smoking policy, 
although it would not be an offence to smoke in these areas. 

10. Health boards are expected to incur “modest costs” as a result of informing 
people about the smoke-free grounds legislation and the need for such activity is 
expected to reduce as the legislation becomes embedded. Should hospitals opt to 
introduce additional enforcement measures (such as employing wardens), the FM 
estimates the costs to range from £10,260 to £41,064 per annum at each site. 

11. The Government is expected to incur costs in the region of £300,000 in 
relation to awareness-raising of smoke free areas in hospital grounds. The FM 
states that “this is subject to a fairly high degree of certainty” as it is based on 
recent campaigns publicising changes to the drink driving limit and the NHS 
smoke-free grounds policy. 

12. However, NHS Ayrshire and Arran expressed doubts as to whether this sum 
was sufficient in comparison to previous high profile media campaigns. 
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13. The FM confirms that the Government will be responsible for providing 
signage to health boards to ensure staff, visitors and patients are aware that they 
may not smoke in hospital grounds. Total national costs are estimated to be “in the 
range of £99,000 to £198,000.” 

14. However, whilst stating that the financial implications “seem sensible” and 
that overall costs to the Government and the NHS “are modest and outweighed by 
the return on investment” in terms of the expected positive impact on overall public 
health, NHS Lothian stated that “in practice, if facilities funds are not available, 
funding for additional signage will need to be sourced from delivery of smoking 
cessation services to patients” 

15. NHS Lothian also sought assurances that Government funding for tobacco 
cessation/reduction/prevention would be maintained. NHS Ayrshire and Arran 
noted that its tobacco control funding was fully allocated and stated that “any 
additional costs would require to be met from central funding.” 

16. NHS Ayrshire and Arran pointed out that it had invested considerable sums 
in bespoke smoke free signage and expressed concerns that generic signage 
provided by the Government might also require it to revise its own branded 
signage at “considerable cost.” 

17. Fife Health and Wellbeing Alliance (Fife HWA) expressed the view that “the 
change in message (from whole site to partial areas) will have considerable 
financial implications associated with amending policies, paperwork, 
communication materials (printed and digital). This will also impact on staff time 
and resource revisiting the work completed to date.” 

18. Fife HWA therefore suggested that, as most health boards had already 
invested in smoke-free signage covering hospital grounds in full, considerable 
savings could be made were the designated perimeter proposal to be removed 
from the Bill.   

19. Enforcement of smoke-free areas in NHS grounds will be undertaken by local 
authority environmental health officers for whom funding of £2.5 million per annum 
is currently provided by central government. Whilst a short-term increase in 
demand for enforcement is expected to follow the introduction of the legislation, 
the Government does not envisage a need for additional resources. Instead, it 
suggests that “a reprioritisation of duties and resources” would be needed 
although it confirms that “dialogue will continue with local authorities and COSLA 
to assess the impact of this proposal.” 

20. The FM confirms that any fixed penalty notices issued would be payable to 
the local authority “in order to offset some of the costs incurred by the 
administration of the scheme.” 

21. Dundee Council stated that additional officer time would be required to 
monitor/enforce the prohibition within hospital grounds and suggested that an 
additional staff member costing around £30k per annum may be needed to cover 
the additional duties. Dundee council further suggested that it was not clear from 
the FM whether additional funding would be made available to cover such costs. 
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22. Fife HWA expressed the view that “the change in message (from whole site 
to partial areas) will have considerable financial implications associated with 
amending policies, paperwork, communication materials (printed and digital). This 
will also impact on staff time and resource revisiting the work completed to date.” 

23. Fife HWA therefore suggested that, as most boards have already invested in 
smoke-free signage throughout hospital grounds, considerable savings could be 
made were the designated perimeter proposal to be removed from the Bill.   

24. NHS Lothian also suggested that the costs of enforcement in hospital 
grounds “may be underestimated.”  

Regulation of NVP sales 
25. The total cost of Part 1 on the Bill on local authorities in the first year after 
implementation is estimated at between £1,015,000 and £1,515,000 with similar 
ongoing costs expected thereafter. 

26. The FM states that trading standards services would play a key role in 
advising businesses how to comply with the legislation. As the NVP market is 
“relatively new and still maturing”, the Government does not have robust data on 
the number of retailers of NVPs, but on the basis of a recent two week long 
survey, the FM suggests that the number of retailers needing advice could be 
expected to increase by 76%. 

27. The FM states that COSLA has estimated the ongoing cost of enforcing the 
legislation to amount to an additional £2 million per annum. However, as a number 
of retailers sell both NVPs and tobacco products (for which Government funding is 
already provided), the FM anticipates the new additional ongoing cost to be in the 
region of £1 million to £1.5 million per year. The FM confirms that the Government 
will “continue to monitor and review the number of retailers and continue dialogue 
with COSLA to assess and refine additional costs.” (para 34) 

28. Whilst agreeing that broadly speaking, the FM’s estimates were “probably 
fairly accurate”, Angus Council noted that “proxy sales and the enforcement 
generally of age-restricted sales are resource-hungry in terms of money, 
recruitment, staff time and training” and had “the potential to generate significant 
on-costs.” 

29. South Lanarkshire Council Environmental Services agreed that the FM’s 
costs relating to NVP enforcement and smoking on hospital grounds were 
“reasonably accurate.” However, it suggested that highly visible and rigorous 
enforcement would be required initially and that it had inadequate staffing 
resources to enhance enforcement regarding NVPs without impacting on other 
statutory functions. Therefore, it suggested, that local authorities should base 
enforcement activities “on a risk basis” and that it was a “suitable time to review 
the expected enforcement activity in relation to tobacco products.” 

30. Glasgow City Council also agreed that the FM’s estimates in respect of 
enforcement of NVP sales seemed reasonable although it considered the upper 
range to be more likely than the lower one. GCC went on to state its expectation 
that additional Government funding would be provided and recommended that the 
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funding should be allocated “on the basis of the estimated proportion of e-cigarette 
businesses in each authority.” 

31. Fife HWA noted that the Government had made resources available on 
introduction of the Enhanced Tobacco Sales Enforcement Programme and stated 
that the Bill could place a greater demand on Trading Standards resources, which 
had already “suffered both staff and budgetary reductions in recent years.” 

Part 2: Duty of Candour 

32. The Bill will introduce a duty on organisations providing health and social 
care to ensure that where death or harm has resulted from an unintended or 
unexpected event, people are notified, an apology is made and actions are taken 
to keep people informed of a review of the events and of further steps taken. 
Procedures in respect of the duty will be set out in regulations. 

33. The FM states that, as the Bill’s duties in this regard will be “consistent with 
current policy and strategies reflected through work in support of improvements in 
complaint handling, reporting and learning from adverse events” no new costs are 
expected for the Scottish administration, the NHS or local authorities. 

34. The FM confirms that the Government will produce training resources “for 
use by all organisations which have to implement the duty.” This is estimated to 
cost £182,000 in the first year reducing to £45,000 in the following year and 
£25,000 in recurring costs thereafter. The FM states that “these are the maximum 
costs likely” and have a low margin of uncertainty as they are based on the costs 
of similar Government programmes. 

35. No additional training-related costs are expected for the NHS or local 
authorities as they are expected to incorporate the training within their existing 
training and induction programmes. 

36. However, HIS stated “if we are to truly support staff and build capacity and 
capability to be open and honest with people about their care then additional 
investment is likely to be required.” 

37. HIS highlighted its recent experience of supporting the “Being Open” pilot in 
the maternity department of the Edinburgh Royal Infirmary which provided training 
for 46 staff at a total cost of £60,000 or £1,300 per staff member. Whilst 
acknowledging that costs could be expected to reduce once the model was further 
developed, HIS stated “it is clear [that] to train and support staff to implement the 
duty of candour will require investment.” 

38. HIS also suggested that NHS boards may have to make changes to their 
existing systems and processes to accommodate the candour procedure (which 
will be set out by regulation) and that this was “likely to have a resource implication 
specifically around capacity and capability.” 

39. Finally HIS stated that it had asked that the Bill be amended to clarify that it is 
the monitoring body for those independent healthcare services which it currently 
regulates “and where the legislative powers for regulation have been 
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commenced.” This, it stated, would have “significant resource implications” for 
HIS. 

40. HIS expanded on this point in correspondence with the clerks. This 
clarification is attached as an annexe. 

Savings 
41. The FM also suggests that some savings may result in the event that fewer 
people embark on formal complaints or claims or require more intensive specialist 
interventions and support. 

42. However, the SPSO pointed out that it was currently impossible to assess the 
impact that the Bill might have on the number of complaints and suggested that an 
increase in public confidence along with publicity around the duty of candour could 
result in a rise in complaints. Were such a rise to occur, the SPSO sought 
assurances that increased resources would be made available to it to 
accommodate its increased workload. 

Part 3: Wilful Neglect/Ill Treatment 

43. The Policy Memorandum explains that “the intention of the provisions on 
wilful neglect/ill-treatment is to ensure that the worst cases of ill-treatment or 
deliberate neglect, which may be uncommon, can be dealt with effectively by the 
criminal justice system.” 

44. The FM states that “modest ongoing costs” are expected to fall on the 
Scottish administration in relation to “the investigation and prosecution of 
offences.” 

45. The FM states that “it is difficult to provide an estimate of how many cases 
there will be as a result of the new offence” but suggests a maximum of 100 
potential prosecutions per year on the basis of existing prosecutions under existing 
mental health and adults with incapacity legislation. 

46. The RCGPS expressed “concern for the unintended consequences which 
may result and the impact on the health care environment that implementing 
legislation for wilful neglect might have carries financial risk and a risk for 
resources.” However, it further stated that this risk “cannot be quantified and 
means it is not possible to comment on the costs outlined for implementing the 
Bill.”  

Conclusion 

47. The Committee is invited to consider the above in taking evidence from the 
Bill Team. 

Alan Hunter 
Assistant Clerk 

http://www.scottish.parliament.uk/S4_FinanceCommittee/General%20Documents/HIS_additional_information.pdf
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Finance Committee 
 

22nd Meeting, 2015 (Session 4), Wednesday 16 September 2015 
 

Higher Education Governance (Scotland) Bill: Scrutiny of Financial 
Memorandum 

 
Introduction 
 
1. The purpose of this paper is to highlight some of the themes identified in written 
submissions received in response to the Committee’s call for evidence on the Higher 
Education Governance (Scotland) Bill’s Financial Memorandum (FM) in advance of 
the Committee’s oral evidence sessions with— 

 Universities Scotland; and 

 The Scottish Government Bill Team. 

2. The Committee received fifteen responses to its call for evidence, of which the 
majority came from higher education institutions (HEIs) and related bodies. Hard 
copies of all responses are attached, along with a copy of the FM (page 13 of the 
Explanatory Notes). 

3. A submission from the Office of the Scottish Charity Regulator (OSCR) to the 
Education and Culture Committee is also attached for information. 

The Bill 

4. The FM states that the principal purpose of the Bill is to— 

“enable a framework of higher education governance that is more modern, 
inclusive and accountable. It will strengthen existing governance in the higher 
education sector in Scotland, ensuring it remains fit for purpose.” 

5. Specifically, the Bill makes provision to require HEIs to appoint a chair in 
accordance with a process laid out by ministers in regulations. 

6. HEIs will also be required to include in their governing body— 

“the person appointed as chairing member, two directly elected staff members, 
one member nominated by academic and related unions, one member 
nominated by administrative, technical or support staff unions, two students 
nominated by the students’ association/union, and two graduates of the 
institution nominated by a graduates’ association.” 

7. The Bill also replaces the current definition of academic freedom in section 26 
of the Further and Higher Education (Scotland) Act 2005, “with a view to 
strengthening it and making explicit the freedom to develop and advance new ideas 
and innovative proposals.” 

 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/90125.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/90125.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/90966.aspx
http://www.scottish.parliament.uk/S4_Bills/Higher%20Education%20Governance%20(Scotland)%20Bill/b74s4-introd-en.pdf
http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Higher%20Education%20Governance%20(Scotland)/HEGBillOSCR.pdf
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Issues raised in evidence 

Consultation 
8. A number of respondents stated that whilst they had participated in the 
consultation, what they considered to be key issues had not been included in it. The 
Committee of Scottish Chairs, for example, stated— 

“the universities have had no opportunity to date to comment on important 
matters that were not included in the consultation but which now form part of 
the Bill. The detailed assumptions contained in the financial memorandum were 
not the subject of consultation. More significantly, the Bill proposes that 
government Ministers take new powers on themselves covering fundamental 
aspects of university governance. These could have a serious detrimental 
impact on University finances. They did not form part of the consultation: 
indeed the proposals are in direct contradiction to statements made in the 
Ministerial Foreword to the consultation paper.” 

9. Napier University also stated “there are potential financial implications for 
Edinburgh Napier University which are not reflected in the FM and which were not 
evident from the proposals which Scottish Ministers consulted upon.” 

10. Similarly, Queen Margaret University stated that “while the Financial 
Memorandum attempts to calculate the direct costs to Universities of the proposals, 
it does not address the wider financial implications of the Bill. This includes the 
implications of any threat to HEI’s charitable status arising from increased Ministerial 
powers, and the additional costs arising from action required under secondary 
legislation.” 

ONS reclassification 
11. The majority of respondents expressed concerns that the Bill could lead to 
universities being reclassified as public sector bodies by the Office of National 
Statistics (ONS) and therefore becoming subject to the same accounting principles 
as other public bodies.  

12. Universities Scotland stated— 

“ONS’s programme already includes an intention to review the classification of 
higher education institutions. Their classification decisions are informed by 
factors including the extent of government control and influence over an 
institution. In Universities Scotland’s view, the Bill heightens the risk of 
institutions’ reclassification through the additional controls it hands to Ministers. 
These include:  

 Power to decide how people should become chairs of governing bodies  

 Power to decide how long people should serve as chairs of governing 
bodies  

 Power to determine the remuneration of chairs of governing bodies  

 Power to determine the composition of institutions’ governing bodies  
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 Power to determine the internal structure of institutions, with particular 
regard to the composition of the academic board.” 

13. Highlighting what it saw as the potential consequences of reclassification, the 
Committee of Scottish Chairs’ submission stated— 

“The specific issue we wish to raise with the Finance Committee is the prospect 
that increased Ministerial control will lead to the universities being reclassified 
by the Office of National Statistics (ONS) as 'Central Government'. Should this 
happen, it would have dramatic adverse consequences. It would— 

 prevent universities from retaining annual operating surpluses;  

 place a severe restriction on their ability to borrow funds;  

 reduce their ability to enter into commercial partnerships; and  

 put at risk their status as independent charitable bodies, with negative tax 
consequences and the likelihood of reduced philanthropic support. 

14. The University of Glasgow stated that reclassification would have— 

“a dramatic and harmful effect on universities’ financial management. 
Specifically, it would disincentivise entrepreneurial activity – a key element for 
the success of universities – and it would prevent universities from generating 
annual financial surpluses to invest in maintaining and improving their asset 
base investment that goes into infrastructure development plans, which rely on 
revenue surpluses, borrowing and philanthropic support.” 

15. Should the risk materialise, the University of Glasgow stated that it could lose 
income of around £28.7m per annum, with an even greater impact expected for its 
capital investment programme. 

16. In addition to the potential financial consequences for HEIs themselves, a 
number of respondents also highlighted the potential impact on the wider economy. 
the University of St Andrews stated— 

“Independent analysis has confirmed that the University of St Andrews delivers 
£12 in benefit for every £1 of Scottish Government funding invested. Our ability 
to excel in a competitive global market depends on our academic reputation, 
both in terms of excellence in research and a world class learning and teaching 
experience. The uncertainty generated by this legislation, and the risk posed to 
the autonomy, can only damage the academic reputation of the HE sector in 
Scotland, and undermine our international competitiveness and our contribution 
to Scotland’s future economic growth.” 

17. The University of St Andrews concluded by stating— 

“We hope that a clear assurance will be provided that the proposed changes to 
be made by the Bill, and any regulations that could be potentially made under 
the powers given in the Bill, will not trigger a reclassification by ONS.” 
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18. Queen Margaret University also noted that “there is no indication in the FM that 
the risk to ONS classification has been considered or reassurances sought on the 
question.” 

Charitable Status 
19. On a related point, several respondents expressed concerns that the Bill could 
result in HEI’s having their charitable status rescinded by OSCR as a result of 
increased levels of ministerial control. 

20. For example, the University of Aberdeen expressed concerns that— 

“the consequences of the Bill, in particular the addition of Ministerial powers 
over internal governance, could lead to the loss of charitable status. Our 
charitable status is of fundamental importance to our ability to attract funding 
and philanthropic support. The loss of that status would have major and far 
reaching consequences for the future sustainability of the University.” 

21. Universities Scotland also stated— 

“At a financial level, charitable status is essential to institutions’ solvency. Loss 
of charitable status would, in particular, mean that institutions lost their 
entitlement to 80% relief from non-domestic rates. This was estimated in 2008 
as being worth £27m per year. Loss of charitable status would also severely 
prejudice institutions’ capacity to access philanthropic funding, currently worth 
around £53 million a year. Donors are highly unlikely to wish to support 
institutions who are no longer charities.” 

22. Whilst the University of Glasgow stated— 

“while there is any uncertainty in universities charitable status, there are 
implications for funding from those bodies which are required to fund only 
charitable entities.” 

23. Queen Margaret University suggested— 

“As part of its deliberations, we would ask the Finance Committee to consider 
what further advice the Scottish Government has taken from OSCR on this 
matter i.e. beyond the original consultation, and what opinion has been offered 
by OSCR?” 

24. OSCR submitted written evidence to the Education and Culture Committee 
setting out the criteria by which an HEI’s charitable status is assessed. It 
concluded— 

“Our view is that the provisions do not form part of the constitutions of the 
chartered universities or designated institutions, and that ministerial control 
therefore does not fall to be considered in respect of these charities.  In terms 
of the older universities where Part 1 would form part of their constitutions, our 
view is that when taken together these provisions in the Bill do not amount to 
the existence of Ministerial control in a way that would cause the older 
universities to breach section 7(4) (b) of the 2005 Act. 

http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Higher%20Education%20Governance%20(Scotland)/HEGBillOSCR.pdf
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Section 8 of the Act gives Ministers the power to make regulations to modify the 
categories of membership set out in section 4 and the numbers in each 
category.  Should such regulations be made when the Bill is enacted we would 
have to consider whether taken together with the existing provisions these 
amounted to ministerial control.  Similarly, Section 20 of the Act gives Scottish 
Ministers wide power to make such further regulations ‘as they consider 
necessary or expedient for the purposes of or in connection with this Act’. 
Should such regulations be made in respect of Part 1 of the Bill when enacted 
we would have to consider to the impact of these measures with respect to 
ministerial control.” 

25. OSCR’s written evidence also confirmed that it had considered “the 
requirements for the composition of the governing body set out in section 4 of the 
Bill, and whether these would be likely to prevent the charity trustees of HEIs from 
fulfilling their trustee duties.” In respect of this point, OSCR concluded— 

“Given the overall size and composition of the governing bodies provided for in 
the Bill, we do not see anything to prevent any conflicts of interest arising for 
charity trustees nominated under the provisions in the Bill being dealt with in a 
way that enables the trustees to meet their duties.” 

Amendment of HEI governing instruments 
26. A further issue which a number of respondents considered had not been 
addressed in the FM was that of the amendment of HEI governing instruments to 
align with the changes to primary legislation. Whilst the FM acknowledged that the 
Government could expect to incur “negligible additional staffing costs”, in making the 
adjustments, it did not refer to any related costs for HEIs themselves. 

27. The University of the Highlands and Islands pointed out that it had made 
changes to its constitution in 2013/14 and “on the basis of this experience, the Bill 
significantly underestimates both the cost and the time required to make these 
changes.” 

28. Similarly, Scotland’s Rural College explained that any changes to its Articles of 
Association cannot be made without the consent of the Scottish Ministers and 
OSCR. After being created through the merger of a number of separate colleges in 
2012, Scotland’s Rural College stated that it had taken almost three years from the 
date of the request to the consent of ministers being granted. Therefore, it 
considered that its experience— 

“in relation to changing Articles of Association indicates that the assumption in 
the FM of the time and cost required to amend HEIs governing instruments is 
not accurate and that it significantly understates the resource requirement both 
for the Scottish Government and for the institutions involved.” 

29. Queen Margaret University stated— 

“We would ask the Committee to note that the process of securing Privy 
Council and Scottish Government approval for a relatively straightforward 
amendment to the University’s Order of Council, to bring it in line with the 
Scottish Code, has taken some 16 months. This process commenced in June 
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2014, and the amendment is due to commence in late September 2015. 
Securing the necessary approval involved commissioning of legal advice, the 
equivalent of 5-6 days of university administrative time to oversee the process, 
as well as consideration of draft amendments by senior staff and the University 
Court at various stages of the approval process. The changes required by the 
Bill would be more substantial for the University than the amendments currently 
being progressed, and as such, would likely incur higher administrative and 
staff time costs than the current amendment.  

As stated above, it is likely that several, if not most, governing bodies will 
require to seek similar amendment to their governing instruments, which has 
implications for the cost of the Bill in terms of secondary legislation, those costs 
being borne in part by the Scottish Government and by the Universities in terms 
of legal costs and costs of administrative and senior officer days. There are 
implications also for time allocated for Parliamentary scrutiny. We consider that 
none of these costs have been factored into the Financial Memorandum that 
accompanies the Bill.” 

30. Whilst the University of Edinburgh stated— 

“Implementing legislative change would require a significant amount of work to 
review, consult, amend and implement at least eight University ordinances. 
This includes engagement with the Privy Council, consultation with staff and 
stakeholders, legal and policy work. We estimate one-off costs of £79,500 for 
these processes and the legislative changes.” 

Governance arrangements – recruitment of chair 
31. The FM states that individual HEIs could be expected to incur costs in relation 
to the recruitment of chairs (eg, advertising, administrative and interview expenses). 
This was estimated to total £8,000 every four years with advertising costs amounting 
to a quarter of that total. 

32. The FM therefore states that— 

“Assuming the maximum estimated advertising cost for each of the 18 HEIs 
affected, over the course of a four year cycle of chairing member replacements 
for the higher education sector in Scotland, the cost of advertising the 
vacancies might total a maximum of £36,000.” 

33. However, a number of respondents suggested that this was an underestimate. 
Scotland’s Rural College for example, stated that it had recently incurred advertising 
costs of £16,000 when recruiting new Board members.  

34. Both Queen Margaret and Napier Universities also pointed out that they had 
spent around £5,000 on advertising when recruiting chairs, whilst the University of 
Dundee stated that it had spent around £12,500 for external publicity during its last 
recruitment exercise for the University Court.  

35. Universities Scotland suggested that on the basis of HEIs’ own experience, the 
FM underestimated advertising costs by £4,000 to £8,000 per HEI meaning a sector-
wide underestimate of up to £144,000. 
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36. The University of Dundee also pointed out that whilst the FM included a 
maximum expenses allowance of £500 each for candidates attending interview, it did 
not include any expenses costs for “those members of the governing body acting as 
members at both the shortlisting and interview stages.” 

37. The FM states that the Bill will require HEI’s “to run an election to appoint the 
successful candidate” and assumes that “any additional costs will be minimal and 
able to be absorbed within existing institutional budgets” (on the basis that low cost 
ICT solutions are available). 

38. However, the University of Dundee stated that it had recently spent £21,000 on 
an election for the post of Graduates’ Assessor on Court. Scotland’s Rural College 
also stated that it would not be possible for it to conduct elections using an electronic 
solution whilst Universities Scotland suggested that online elections would cost 
between £1,000 and £3,000 with postal ballots costing around £7,000. 

Remuneration of chair 
39. The FM expects that remuneration of the chair will cost each HEI around 
£3,000 per annum.  This estimate is based on an assumed daily rate of £512 (based 
on the Public Sector Pay Policy for Senior Appointments Technical Guide 2013/14) 
for attendance at six meetings per year. However, the majority of respondents cast 
doubt on the veracity of this estimate. 

40. Universities Scotland, for example, stated— 

“These costs are calculated on the erroneous premise that ‘reasonable 
remuneration’ would require payment only for attending meetings. We note that 
the motivation for the proposal to remunerate Chairs is understood to be the 
encouragement of diverse candidates for the role. It is highly unlikely that 
qualified individuals would be influenced by remuneration at six days per year 
for a role that demands a great deal more commitment on a regular basis 
(especially given that expenses for childcare, etc., are already paid).  

More realistic calculations of time devoted to chairing an HEI’s governing body, 
as evidenced by advertisements for the role at several institutions, stand at 
around 50 days per year (and in some cases more). The most conservative 
estimate would be 30 days a year. On this basis, even assuming the FM’s 
conservative estimate of a daily rate, the cost would be in a range of £276,480 - 
£460,800, meaning that the FM underestimates this cost by at least £220,000 
and realistically around £400,000.” 

41. Whilst the Committee of Scottish Chairs stated— 

“as every member of this committee can confirm, university chairs have much 
more demanding portfolios than can be addressed in 6 days per annum. The 
time commitment is at least one day per week, and in recent years has been 
greater than this….Regrettably, it appears from the Financial Memorandum that 
the Scottish Government does not understand the significance of this role and 
the time required to fulfil it.” 

42. Similarly, the Royal Conservatoire of Scotland stated— 
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“The FM significantly underestimates the commitment required of the Chair of 
the Conservatoire’s Board of Governors. We would estimate that commitment 
to be one day per week so, assuming a 45 week year, remuneration for our 
Chair would incur an additional cost of £23k, not the £3k cited in the FM. As an 
aside, it is of concern that the FM should so significantly underestimate the 
commitment required of a Board Chair – it could be reasonably inferred from 
that that Scottish Government is not as well-informed about HE governance as 
it should be.” 

43. Whilst the University of the Highlands and Islands stated— 

“The Bill underestimates the time spent by a Chair of Court on university 
business. We currently pay the Chair for the equivalent of 1.5 days per week 
(reduced from 2 days in 2014/15 whilst new arrangements were being 
embedded).” 

44. In addition to the time commitment required from a chair, some respondents 
commented on the need for remuneration and the suggested remuneration rate. The 
University of Edinburgh stated— 

“We think that the matter of a Chair’s remuneration is probably best left to 
individual institutions to determine – certainly our own lay members are very 
clear that they would not want to be recompensed over and above expenses 
incurred as they see their contribution as a pro bono one.” 

45. Whilst the University of St Andrews stated— 

“If remunerated at the Scottish Government’s maximum daily fee rate for non-
executive chairs of £528, set out in the Public Sector Pay Policy for Senior 
Appointments 2014-15 this would cost the University a minimum of £31,680 per 
year. Using commercial day rates for non-executive chairs of organisations of 
similar scale, the cost to the University of St Andrews could easily be in excess 
of £140,000 a year.” 

Academic freedom 
46. The majority of respondents did not comment on the financial implications of 
the Bill’s provisions in respect of academic freedom. However, the University of the 
Highlands and Island expressed concerns about— 

“the potential for legal challenge by academic staff who are refused funding for 
research projects because of limited resources being prioritised on an 
institutional basis if academic freedom is enshrined in legislation as proposed. 
This again, could be extremely costly in both time and resources.” 

Conclusion 

47. The Committee is invited to consider the above in taking evidence from 
Universities Scotland and the Bill Team. 

 
Alan Hunter 

Assistant Clerk 
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